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Family Agreements and Wills Variation Claims 

Zach Johnson, Legacy Tax + Trust Lawyers 

People often believe that cohabitation and marriage agreements can prevent surviving spouses 
from later commencing wills variation claims against their deceased spouse’s estate. However, 
case law holds that cohabitation and marriage agreements have a modest impact on a spouse’s 
likelihood of success and quantum of award in a wills variation claim. 

What is a Cohabitation Agreement? 

According to Black’s Law Dictionary1, a “cohabitation agreement” is a contract outlining the 
property and financial arrangements between persons who live together. A “marriage agreement” 
is similar to a cohabitation agreement but instead is completed in the context of marriage and not 
just cohabitation. Marriage agreements are also referred to as “pre-nuptial agreements”. For ease 
of reference, I will refer to both “cohabitation agreements” and “marriage agreements” as 
“family agreements”.  

People can define almost every aspect of how a relationship will be governed through family 
agreements, including delegating chores and other responsibilities, determining responsibility for 
certain financial expenses, and so on. Family agreements also determine what rights spouses 
have on the breakdown of the relationship, including spousal support obligations (or lack of 
them), who will receive what real and personal property, which spouses will have guardianship 
or parenting time, and the determination of other parenting arrangements. Family agreements 
may also include how much a surviving spouse will receive from the other spouse on his/her 
death and may purport to waive wills variation claims by either spouse. 

Wills Variation Claims 

Under s.60 of the Wills, Estates and Succession Act2 (“WESA”), a spouse or child may make a 
claim against his/her spouse’s or parent’s estate to receive provision that the court thinks is 
“adequate, just and equitable” in the circumstances. All wills variation claims against those who 
died prior to March 31, 2014 must make a claim under s.2 of the Wills Variation Act (“WVA”).  

Note that the term “spouse” under WESA and WVA only includes current spouses of the testator 
and not those who have divorced or separated. The term “spouses” includes common-law 
spouses, so long as the couple had been cohabiting in a “marriage-like” relationship for at least 
two years prior to the testator’s death. 

According to the Supreme Court of Canada in Tataryn v. Tataryn Estate, [1994] 2 S.C.R. 807, a 
will-maker has to satisfy two obligations through his/her will. First, there are obligations which 
the law would impose on a person during his or her life if a spouse or dependent child made a 
claim against him/her for relief. These are described as “legal obligations” and in most cases are 
owed only to a spouse and minor children (unless an adult child has an existing claim against the 
                                                 
1 10th ed, sub verbo “cohabitation agreement” 
2 SBC 2009, c 13. 
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will-maker at the date of death, such as a claim for unjust enrichment). The second obligation is 
found in society’s reasonable expectations of what a judicious person would do in the testator’s 
circumstances, by reference to contemporary community standards. These are called “moral 
obligations”, and may be owed to the will-maker’s spouse and children, whether dependent or 
independent.  

The Interconnection Between Cohabitation Agreements and Wills Variation Claims 

Occasionally, a couple will draft a family agreement that defines what provision the other spouse 
will receive on his/her death. However, it often happens that on the spouse’s death, the surviving 
spouse is dissatisfied with what was agreed upon in the family agreement and launches a wills 
variation claim against the deceased spouse’s estate. What happens next? 

The Supreme Court of Canada’s decision in Hartshorne v. Hartshorne (“Hartshorne”)3 stands 
for the proposition that the judiciary should not interfere with a couple’s family agreement 
without reason.  

However, the BC Supreme Court later explained in Steernberg v. Steernberg (“Steernberg”)4 that  
Hartshorne does not prevent courts from varying wills where the estate relies on a pre-existing 
cohabitation agreement: 

[79]      There are a number of reasons why I have concluded that the Court's analysis in 
Hartshorne is of limited assistance in the wills variation context. First, the Court in Hartshorne 
was specifically focused on only one legal obligation owed after separation, that relating to the 
division of property under the FRA. Other legal obligations are found in the law of unjust 
enrichment and the Divorce Act. 

[80]      Second, the Court in Tataryn concluded that the second part of the two-part wills 
variation test, dealing with moral obligations, is distinct from and goes beyond legal obligations. 
As noted above, the Court said that most people would agree that although the law may not 
require a supporting spouse to make provisions for a dependent spouse after death, a strong moral 
obligation to do so exists if the size of the estate permits. 

[81]      Third, the FRA explicitly provides that a marriage agreement will prevail unless a spouse 
can prove that it is unfair. Hartshorne was decided in that context. There is no such provision in 
the WVA. 

[82]      Finally, while both the WVA and the FRA consider fairness, each does so in a different 
context. The FRA is concerned with the situation in which a relationship breaks down and each 
person continues with his or her separate life; the WVA is generally concerned with a relationship 
that would have sustained but for the death. 

In addition to the legal principles established in Steernberg, a long line of case law confirms that 
a valid family agreement purporting to waive wills variation claims may vitiate a spouse’s legal 
(but not moral) obligation to provide for his/her surviving spouse on death. Morgan v. Pengelly 
Estate (“Morgan”)5 is one such case. 

                                                 
3 2004 SCC 22. 
4 2006 BCSC 1672. 
5 2011 BCSC 1114. 



Page 3 

LEGACY.ZJOHNSON\2060259.1 

In Morgan, the testator drafted a will in 1996. A year later, she began cohabitating with the 
claimant, Mr. Morgan. Each of the testator and the claimant were married previously. In June 
1999, the testator and claimant signed a family agreement which provided for the ownership and 
management of their assets. The family agreement included a waiver of any claims against either 
spouse on the breakdown of the relationship (specifically, those contemplated under the WVA). 
On her death, the testator’s sons were to receive the entire estate. Being of limited means, the 
claimant launched a claim under the WVA. In the result, the Court decided to vary the testator’s 
will to provide the claimant with $225,000 and found the cohabitation agreement was 
enforceable. The Court ultimately found that the family agreement vitiated the testator’s legal 
obligation to provide for the surviving spouse. However, that family agreement did not override 
the testator’s moral obligation. The Court wrote the following to explain their position: 

[229]      As was stated by Martinson J. in Steernberg, at para. 63, the moral duty is “customized 
to each specific claimant.” The test to determine whether the moral duty has been breached is 
whether the testator “properly considered the situation of his or her spouse and an appropriate 
standard of living for that person.” 

… 

[234]      Regardless of the validity of the Agreement and its provisions regarding waiver of 
claims under the WVA, the court retains the ultimate discretion as to the application of the WVA. 

… 

[236]      As stated in Mawdsley, the agreement is a relevant consideration, but is not conclusive. 
It does not oust the court’s jurisdiction under the WVA: 

[329]   It is settled that the agreement between [the testator] and [the claimant] 
to maintain separation of their assets free of claims by the other does not oust 
the Court’s discretionary jurisdiction under the WVA to vary [the claimant’s] 
will in appropriate circumstances…Their agreement is a relevant consideration 
but is not conclusive. In my opinion, it does not negate [the testator’s] moral 
duty to [the claimant]. 

[237]      Just as the oral agreement in Mawdsley vitiated the decedent’s legal obligation to the 
claimant, the Agreement here has the same effect. The question remains, did the Agreement 
vitiate the decedent’s moral obligation to the claimant? 

[238]      I conclude that it did not. 

… 

[250]      While I conclude that the Will ought to be varied, I do so only to the extent required to 
provide the justice to the claimant that the Will failed to achieve, commensurate with the 
decedent’s moral obligations. 

British Columbia courts will not vitiate a testator’s legal obligation to provide for his/her 
surviving spouse due to a family agreement where the agreement is “unfair”. In McHale v. 
McHale Estate6 the plaintiff, aged 85 at the time of trial, lived with the testator for 38 years and 

                                                 
6 2015 BCSC 993. 
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was married to the testator for 25 years at the time of the testator’s death. At the testator’s 
request, the plaintiff and he executed a marriage agreement stating that the plaintiff would 
receive $30,000 and “all benefits payable in the event of [the testator’s] death under any 
Registered Retirement Income Fund” on the testator’s death. The marriage agreement contained 
a waiver of wills variation claims. Under the testator’s will, his two children received the entire 
residue of his estate. 

On considering the marriage agreement, Harris J. noted that the existence of a marriage 
agreement may reduce or nullify any legal obligation owed to a surviving spouse. However, the 
Court held that the marriage agreement operated unfairly as it did not anticipate the level of 
financial dependence the plaintiff would ultimately have on the testator and how profoundly she 
would be impacted by the death. Ultimately, “it was not within the contemplation of the parties 
that [the plaintiff] would have no spousal support or any claim in respect of the matrimonial 
home after living together for 35 years, including 25 years of marriage”. In the result, neither the 
testator’s legal nor moral obligations to provide for the plaintiff were displaced by the marriage 
agreement, and the plaintiff was awarded a $165,000 lump sum award. 

Other British Columbia cases demonstrate that courts will consider the existence of family 
agreements when evaluating a spouse’s claim to vary his/her spouse’s will. For example, in the 
decision of Brown v. Terins7 the deceased, Mr. Terins, left a will which left the residue of his 
estate to his two daughters but did not make provision for his common-law spouse of 14 years, 
Ms. Brown. Ms. Brown and Mr. Terins had a cohabitation agreement. The surviving spouse 
brought a wills variation claim against the estate for adequate provision and succeeded. In 
reaching its decision, the British Columbia Supreme Court considered the impact of the couple’s 
cohabitation agreement on Ms. Brown’s claim: 

[16]      It is common ground that Ms. Brown’s wills variation claim is not barred by the 
cohabitation agreement. The agreement that each would execute a will providing that their 
individual estates would go to their own issue – and the fact that each of the spouses executed a 
will consistent with this agreement – does not end the analysis. Having regard to the public 
interest and the scope and policy of the wills variation statute, the obligations of Mr. Terins must 
be examined in the complete factual context existing at the date of his death. A cohabitation 
agreement ought to receive consideration, but even an agreement that is fair, solemn and well-
considered is unlikely to be a complete answer to a wills variation claim. 

… 

[23]      So, then, why does the cohabitation agreement matter? It matters to the assessment of Mr. 
Terins’ legal responsibilities because the agreement that each spouse would leave their estate to 
their own issue is one of the potentially important facts to be considered on the hypothetical 
question of whether the increase in value of the [family home] would be unequally divided… 

Thompson J. varied the terms of the deceased’s will to provide $500,000 from the estate (which 
was worth over $2.8 million) to the spouse. 

                                                 
7 2016 BCSC 42. 
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The British Columbia Supreme Court dealt with a similar issue in Kuzyk v. Czajkowski8. There, 
the surviving spouse was married to the testator for 24 years. The two drafted a valid marital 
agreement in which they agreed that their respective children would inherit assets they had each 
owned prior to the marriage. The testator purchased a home during their marriage on which he 
and his spouse were registered as joint tenants, and his surviving spouse received the house upon 
the testator’s death as the surviving joint tenant, but she received nothing pursuant to the terms of 
his will. As a result, the spouse brought an action to vary the terms of the testator’s spouse’s will 
and to claim a portion of his $1,600,000 estate. Considering the surviving spouse received the 
jointly held property on death, the Court found the agreement to be a “fair bargain” for the 
entirety of their relationship. However, Mr. Justice Weatherill still concluded that the marital 
agreement “[did] not deal with claims to spousal support, [did] not waive the WVA and [did] not 
waive claims founded in unjust enrichment”. In the result, the Court varied the testator’s will to 
provide the claimant with and additional $150,000. 

Conclusion 

As demonstrated in the above cases, family agreements can impact spouses and potentially 
extinguish the legal obligation to leave provision for a spouse under a will if the family 
agreements are “fair” and specifically waive wills variation claims. However, family agreements 
do not generally address the matter of a spouse’s moral obligation to provide for his/her spouse 
on death.  

                                                 
8 2016 BCSC 1109. 


